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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

10  CFR  Part  212 

[Docket  No.  ERA-R-80-42] 

Gasoline;  Semi-Annual  Adjustment  of 
Fixed  Cents  per  Gallon  Markups 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Final  rule. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  DOE)  hereby  announces  that 
the  fixed  cents  per  gallon  markups  for 
gasoline  resellers,  reseller-retailers,  and 
retailers  are  increased  to  8.6  cents  for 
resales  and  17.7  cents  for  retail  sales  to 
reflect  inflation  as  measured  by  the  GNP 
deflator. 

EFFECTIVE  DATE:  December  15, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Webb  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Room  B-110,  2000  M 
Street,  N.W.,  Washington,  D.C.  20461 
(202)  653-4055 

Chuck  Boehl  (Office  of  Regulations  and 
Emergency  Planning),  Economic 
Regulatory  Administration,  Room 
2134,  2000  M  Street,  N.W., 

Washington,  D.C.  20461  (202)  653-3202 
William  Mayo  Lee  or  William  Funk 
(Office  of  General  Coimsel), 
Department  of  Energy,  Room  6A-127, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585  (202)  252-6754 
or  252-6736 

SUPPLEMENTARY  INFORMATION: 

I.  Adjustments  Adopted. 

II.  Procedural  Matters. 

I.  Adjustments  Adopted 

On  July  16. 1979  (44  FR  42541,  July  19, 
1979],  DOE  issued  final  regulations 
concerning  the  price  rules  for  sales  of 
motor  gasoline  by  independent  retailers. 
The  rules  adopted  a  different  and  much 
simplified  method  for  retailers  to 
calculate  the  maximum  lawful  selling 
price  of  each  type  or  grade  of  gasoline. 
The  DOE  adopted  similar  rules  for 
resellers  and  reseller-retailers  effective 
May  1. 1980  (45  FR  29546,  May  2, 1980). 
In  effect,  the  new  price  rules  state  that 
the  maximum  lawful  selling  price  for 
each  type  or  grade  of  gasoline  is  the 
acquisition  cost,  plus  a  fixed  cents  per 
gallon  markup,  plus  applicable  taxes. 

Independent  retailers  were  permitted 
a  15.4  fixed  cents  per  gallon  markup  and 
resellers  and  reseller-retailers  were 
permitted  a  7.7  fixed  cents  per  gallon 
markup  in  resales  of  gasoline.  These 
figures  are  adjusted  semi-annually  to 


reflect  the  GNP  deflator.  Reseller- 
retailers  which  made  no  dealer  tank  . 
wagon  sales  in  the  most  recently 
preceding  30-day  period  were  permitted 
a  23.8  fixed  cents  per  gallon  markup  for 
retail  sales. 

DOE  obtained  the  fixed  cents  per 
gallon  markups  by  applying  a  standard 
measure  of  inflation  to  the  average 
national  margins  and  the  maximum 
permitted  passthrough  of  increased 
costs  in  gasoline  sales  at  the  particular 
level  of  distribution  in  the  first  quarter 
of  1974.  The  standard  measure  of 
inflation  was  derived  from  the  GNP 
deflator  as  projected  for  the  appropriate 
quarter  in  which  the  fixed  cents  per 
gallon  markups  were  adopted. 

DOE  has  calculated  the  adjusted 
markups  in  the  same  manner  using  the 
standard  measure  of  inflation  derived 
from  the  first  revision  of  the  GNP 
deflator  for  the  third  quarter  of  1980  to 
project  inflation  for  the  fourth  quarter. 
DOE'S  calculations  yield  a  retail  fixed 
cents  per  gallon  markup  of  17.7  cents  per 
gallon,  a  resale  fixed  cents  per  gallon 
markup  of  8.6  cents  per  gallon  and  a  26.3 
cents  per  gallon  fixed  cents  per  gallon 
markup  for  reseller-retailers  which  do 
not  sell  at  dealer  tank  wagon.  These 
markups  are  hereby  adopted  as  the 
fixed  cents  per  gallon  markups  for 
gasoline  retailers  and  most  resellers  and 
reseller-retailers,  effective  December  15, 
1980. 

II.  Procedural  Matters 

Under  section  501(e)  of  the 
Department  of  Energy  Organization  Act 
(DOE  Act)  DOE  is  not  bound  by  the 
prior  notice  and  hearing  requirements  of 
subsections  (b)-(d)  with  respect  to  a  rule 
upon  DOE’S  determination  that  no 
substantial  issue  of  law  or  fact  exists 
and  that  the  rule  is  unlikely  to  have  a 
substantial  impact  on  the  Nation’s 
economy  or  large  numbers  of  individuals 
or  businesses.  Where  no  such 
substantial  issue  or  impact  is  foreseen, 
the  proposed  rule  may  be  promulgated 
in  accordance  with  section  553  of  the 
Administrative  Procedure  Act  (APA). 

DOE  has  made  such  a  determination 
with  respect  to  our  action  concerning 
the  markups  for  gasoline  retailers, 
resellers,  and  reseller-retailers  because 
this  action  is  purely  ministerial  in 
nature.  Sections  212.83(c)  and  212.93  (a) 
and  (b)  require  us  to  adjust  the  markups 
on  a  semi-annual  basis  and  further 
require  us  to  base  these  adjustments  on 
the  GNP  deflator. 

Section  555(b]  of  the  APA  provides 
that  the  notice  requirements  contained 
therein  are  inapplicable  when  the 
agency  for  good  cause  finds  that  notice 
and  public  procedure  on  a  rule  are 
impracticable,  unnecessary  or  contrary 


to  the  public  interest.  DOE  finds  that  the 
notice  and  public  procedures  of  section 
553(b]  are  unnecessary  in  this  case, 
given  the  nature  of  DOE’s  action,  as 
described  above. 

Subsection  (d)(1)  of  section  553  of  the 
APA  provides  that  the  required 
publication  of  a  rule  be  made  at  leas)  30 
days  before  the  effective  date  of  the  rule 
unless  the  rule  relieves  a  restriction. 
DOE’s  action  relieves  a  price  restriction 
and  therefore  fits  the  exemption  in 
section  553(d)(1). 

Executive  Order  12044  (43  FR  12661, 
March  23, 1978]  requires  a  public 
comment  period  of  sixty  days  and  the 
preparation  of  a  regulatory  analysis.  In 
view  of  the  ministerial  nature  of  today’s 
action,  DOE  has  determined  that  the 
requirements  of  the  Executive  Order  are 
not  applicable  to  today’s  final  rule. 

(Emergency  Petroleum  Allocation  Act  of  1973. 
(15  U.S.C.  751  et  seq.].  Pub.  L.  93-159.  as 
amended.  Pub.  L.  93-511,  Pub.  L.  94-99,  Pub. 

L.  94-133,  Pub.  L.  94-163,  and  Pub.  L.  94-385: 
Federal  Energy  Administration  Act  of  1974, 

(15  U.S.C.  787  et  seq.].  Pub.  L.  93-275,  as 
amended.  Pub.  L.  94-332,  Pub.  L.  94-385,  Pub. 

L.  95-70,  and  Pub.  L.  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  6201  et  seq..  Pub. 
L.  94-163,  as  amended.  Pub.  L.  94-385,  Pub.  L. 
95-70,  Pub.  L.  95-619,  and  Pub.  L.  96-30; 
Department  of  Energy  Organization  Act,  (42 
U.S.C.  7101  et  seq.].  Pub.  L.  95-91,  Pub.  L.  95- 
509.  Pub.  L.  95-619,  Pub.  L.  95-620,  and  Pub.  L. 
95-621:  E.0. 11790,  39  FR  23185:  E.0. 12009,  42 
FR  46267) 

In  consideration  of  the  foregoing.  Part 
212  of  Chapter  II  of  Title  10  of  the  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below,  effective  December  15, 
1980. 

Issued  in  Washington,  D.C..  December  3, 
1980. 

Hazel  R.  Rollins, 

Administrator,  Economic  Regulatory 
Administration. 

1.  Section  212.83(c)(l)(i)(C)  is  revised 
to  read  as  follows: 

§212.83  Price  rule. 

(c)  Allocation  of  increased  costs. 

*  A  Hr 

(1)  Allocation  of  increased  cost^ 
incurred  in  the  period  “t" — .*  *  * 

(i)  *  *  * 

(C)  Notwithstanding  any  other 
provision  of  this  subpart,  a  refiner  which 
sells  gasoline  to  independent  retailers  at 
dealer  tank  wagon  prices,  may  not 
charge  a  price  in  retail  sales  of  gasoline 
at  a  retail  outlet  which  exceeds  the 
refiner’s  most  recent  dealer  tank  wagon 
price  to  the  nearest  independent  retailer 
to  that  retail  outlet,  plus  17.7  cents  per 
gallon,  plus  tax  cost  as  defined  in 
§  212.92.  Beginning  December  15, 1979, 
DOE  shall  adjust  semi-annually  the 
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fixed  cents  per  gallon  amount  to  reflect 
the  GNP  deflator. 

***** 

2.  Section  212.93(a](2]  is  amended  to 
read  as  follows; 

§  212.93  Price  rule. 

(a)  *  *  * 

(2)(i)  With  respect  to  retail  sales  of 
gasoline  by  retailers,  a  retailer  may  not 
charge  a  price  in  a  sale  of  any  type  or 
grade  of  gasoline  which  exceeds  the 
most  recent  acquisition  cost,  plus  17.7 
cents  per  gallon,  plus  tax  cost 
attributable  to  sales  of  that  type  or 
grade  of  gasoline.  Beginning  December 
15, 1979,  DOE  shall  adjust  semi-annually 
the  fixed  cents  per  gallon  amount  to 
reflect  the  GNP  deflator. 

(ii)  Except  as  provided  in 
subparagraph  (5)  of  this  paragraph,  a 
reseller-retailer  may  not  charge  a  price 
in  a  retail  sale  of  any  type  or  grade  of 
gasoline  which  exceeds  its  most  recent 
dealer  tank  wagon  price  charged  to  the 
nearest  independent  retailer  in  the  most 
recently  preceding  30-day  period,  plus 
17.7  cents  per  gallon,  plus  tax  costs 
attributable  to  sales  of  that  type  or 
grade  of  gasoline.  If  the  reseller-retailer 
has  no  dealer  tank  wagon  sales  to  an 
independent  retailer  in  the  most  recently 
preceding  30-day  period,  the  price  may 
not  exceed  the  reseller-retailer’s 
acquisition  cost,  plus  26.3  cents  per 
gallon,  plus  tax  costs  attributable  to 
sales  of  that  type  or  grade  of  gasoline. 
Beginning  June  15, 1980  the  DOE  shall 
adjust  semi-annually  the  fixed  cents  per 
gallon  amount  to  reflect  the  GNP 
deflator. 

3.  Section  212.93(a)(4)  is  revised  to 
read  as  follows; 

§  212.93  Price  rule. 


(4)  Except  as  provided  in 
subparagraph  (5)  of  this  paragraph,  with 
respect  to  reseller  sales  of  gasoline  by 
resellers  and  reseller-retailers,  a  seller 
may  not  charge  a  price  in  a  sale  for  any 
type  or  grade  of  gasoline  which  exceeds 
the  most  recent  acquisition  cost,  plus  8.6 
cents  per  gallon,  plus  tax  costs 
attributable  to  sales  of  that  type  or 
grade  of  gasoline.  Beginning  June  15, 
1980,  the  DOE  shall  adjust  semi¬ 
annually  the  fixed  cents  per  gallon 
amount  to  reflect  the  GNP  deflator. 


4.  Section  212.93(b)(l)(v)  is  revised  to 
read  as  follows: 

§  212.93  Price  rule. 
***** 

(b)  *  *  * 

(1)  *  *  * 

(v)  With  respect  to  retail  sales  of 
gasoline  by  reseller-retailers  which  sell 
gasoline  to  independent  retailers  at 
dealer  tank  wagon  prices,  a  reseller- 
retailer  may  not  charge  a  price  in  retail 
sales  of  gasoline  at  a  retail  outlet  which 
exceeds  the  most  recent  dealer  tank 
wagon  price  the  reseller-retailer  charged 
to  the  nearest  independent  retailer  to 
that  retail  outlet,  plus  17.7  cents  per 
gallon,  plus  tax  costs.  Beginning 
December  15, 1979,  DOE  shall  adjust 
semi-annually  the  fixed  cents  per  gallon 
amount  to  reflect  the  GNP  deflator. 
***** 
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